STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS

W LLI AM BYRD,
Petiti oner,

VS.

CASE NO. 95-4155

CI TY OF TREASURE | SLAND and

DEPARTMENT OF ENVI RONVENTAL

PROTECTI ON,

Respondent .

N N e N N N N N N N N

RECOMVENDED ORDER

A hearing was held in this case in Treasure Island, Florida on Cctober 25,
1995, before Arnold H Pollock, a Hearing Oficer with the Division of
Admi ni strative Hearings.

APPEARANCES

For M. Byrd: Ronald Schnell, Esquire
3535 First Avenue North
St. Petersburg, Florida 33713

For the Cty: James W Dehnardt, Esquire
2700 First Avenue North
St. Petersburg, Florida 33713

For the Christine C. Stretesky, Esquire
Depart ment : 3900 Commonweal t h Boul evard
Tal | ahassee, Florida 32399-3000

STATEMENT OF THE | SSUES

The issue for consideration in this case is whether the Departnent of
Envi ronnental Protection should issue a permt to the Gty of Treasure Island
for the construction of a dock next to the boat ranp | ocated near CGulf Boul evard
and 123rd Avenue in Pinellas County.

PRELI M NARY NATTERS

On July 10, 1995, Bob Stetler, the Departnent of Environnenta
Protection's, (Department's), Southwest District Environmental Advisor issued an
Intent to Issue indicating its intention to issue a permt for the proposed
project cited above. Shortly thereafter, on July 13, 1995, WIlliamK Byrd, a
property owner whose residential property is adjacent to the proposed dock and
existing ranp, filed a Petition for Adm nistrative Hearing in opposition to the
proposed permt and this hearing foll owed.



At the hearing, M. Byrd testified in his own behalf and presented the
testinmony of Wlliam R Perkins and Kinberly G Stanley, both owners of property
in the general area of the proposed dock. He also introduced Petitioner's
Exhi bits 1 through 4. The Departnent presented the testinony of Mark Edwi n
Pet erson, an Environnental Specialist Il with the Departnment and an expert in
the inpacts of dredge and fill projects on wetlands and water quality, and
i ntroduced Departrment Exhibit 1 and 2. The City presented the testinony of
Davi d Shinamon a planner with the Pinellas County Planning Council and an expert
inthe field of urban and regi onal planning; John R Kapili, Jr., a neighbor of
t he proposed dock; Charles M Harding, head of the City Police Departnent's
marine unit and a resident in the area, and Peter G Lonbardi, Cty Manager and
City Cerk for the Gty of Treasure Island. The City also introduced City
Exhibit 1.

A transcript of the hearing proceedi ngs was provi ded and subsequent to the
recei pt thereof, counsel for the Gty and the Departnent submitted Proposed
Fi ndi ngs of Fact which are accepted and, as appropriate incorporated in this
Recomended Order. Petitioner's counsel's summation, with |legal citations, has
been carefully considered in the preparation of this Reconmended Order

FI NDI NGS OF FACT

1. At all tinmes to the issues herein the Departnment of Environnenta
Protection was the state agency in Florida responsible for the regul ati on of
water pollution and the issuance of dredge and fill permts in the specified
waters of this state

2. M. Byrd has been a resident of the Gty of Treasure Island, Florida
for many years and resides at 123 123rd Avenue in that city. H's property is
| ocated on Boca Ciega Bay next to a public boat ranp operated by the City.

3. On April 12, 1995, the Gty of Treasure Island applied to the
Department of Environmental Protection for a permt to construct a dock six feet
wi de by seventy-five feet long, |ocated on the edge of its property on which the
public boat ranp is located. This property is located in a basin off Boca G ega
Bay, which is classified as a Cass Ill Qutstanding Florida Water. The dock
i nvol ves the placenent of pilings in the water, and the construction of a
wal kway t hereon.

4. In order to be obtain a permt, the applicant nust provide the
Departnment with reasonabl e assurances that the proposed project will not degrade
water quality and will be in the public interest. The project is permanent in
nature, but the tenporary concerns raised by constructi on have been properly
addressed in the permt.

5. In the instant case, the dock is intended to accomvodate the boating
public which will utilize it to nore safely |aunch, board, debark, and recover
smal |l boats at the ranp in issue. The dock will be equipped with a hand rai
which will increase the safety of the project. Evidence establishes that
wi t hout the dock, boaters have to enter the water to | aunch and recover their
boats on a ranp can be slippery and dangerous.

6. The site currently in use as a boat ranp, a part of which will be used
for the dock, is alnost totally free of any wildlife. No evidence could be seen
of any sea grasses or nmarine life such as oysters, and there was no indication
the proposed site is a marine habitat. Manatees do periodically inhabit the



area, and warning signs would be required to require construction be stopped
when manatee are in the area

7. The water depth in the imedi ate area and the width of the waterway is
such that navigation would not be adversely inpacted by the dock construction,
nor is there any indication that water flow would be i npeded. No adverse effect
to significant historical or archaeol ogical resources would occur and taken
together, it is found that the applicant has provi ded reasonabl e assurances that
the project is within the public interest.

8. Concerning the issue of water quality, the applicant has proposed the
use of turbidity curtains during construction which would provide reasonabl e
assurances that water quality would not be degraded by or during construction
The water depths in the area are such that propeller dredging and turbidity
associ ated therewith should not be a problem No evidence was presented or
apparently is on file, to indicate any docunented water quality violations at
the site, and it is unlikely that water quality standards will be violated by
the construction and operation of the structure.

9. The best evidence avail able indicates there would be no significant
cumul ative inpacts fromthis project. Inpacts frompresently existing simlar
projects and projects reasonably expected in the future, do not, when conbi ned
with the instant project, raise the possibility of adverse cumul ative
degradation of water quality or other factors of concern. By the sane token, it
is found that secondary inpacts resulting fromthe construction of the project
woul d be mi ni mal

10. It is also found that this project is eligible for an exenption from
the requirenents to obtain a permt because of the Departnent's inplenentation
on Cctober 3, 1995 of new rules relating to environnental resources. However,
the City has agreed to follow through with the permtting process
notw t hst andi ng the exenption and to accept the permt including all included
conditions. This affords far nore protection to the environment than would be
provided if the conditions to the permt, now applicable to this project, were
avoi ded under a reliance on the exenption to which the Gty is entitled under
current rules.

11. To be sure, evidence presented by M. Byrd clearly establishes the
operation of the existing boat ranp creates noise, fumes, dimnished water
conditions and an atnosphere which is annoying, disconfiting, and unpl easant to
himand to sone of his neighbors who experience the sane conditions. Mny of
the people using the facility openly use foul |anguage and denonstrate a tota
| ack of respect for others. Many of these people also show no respect for the
property of others by parking on private property and contam nating the
surroundi ng area with trash and ot her di scardabl es.

12. 1t may well be that the presently existing conditions so described
were not contenpl ated when the ranp was built some twenty years ago. An
i ncrease in popul ation using water craft, and the devel opnent and proliferation
of alternative watercraft, such as the personal watercraft, (Ski-Doo), as well
as an apparent decline in personal relations skills have magnified the noise and
t he problem of fumes and considerably. 1t is not likely, however, that these
conditions, nost of which do not relate to water quality standards and the other
perti nent considerations involved here, will be increased or affected in any way
by the construction of the dock in issue.



CONCLUSI ONS OF LAW

13. The Division of Adm nistrative Hearings has jurisdiction over the
parties and the subject matter in this case. Section 120.57(1), Florida
St at ut es.

14. Petitioner has opposed the Departnent's intent to i ssue a dredge and
fill permit to the City of Treasure Island to construct a dock at the edge of a
public boat ranp owned by the City. A permt was required at the time of the
application under Rule 62.312.030(1), F.A C., which provides that anyone
intending to dredge and fill in state waters obtain a pernmit fromthe Departnent
unl ess ot herw se exenpted by statute or rule. As applicant, the City has the
burden to denonstrate its entitlenent to the permt sought by a preponderance of
t he evidence. Department of Transportation vs. J.WC. Conpany, Inc., 396 So.2d
778 (Fla. 1st DCA 1981), and Rule 62-103.130(1), F.AC

15. The placing of pilings in waters of the state is treated as dredgi ng
and filling as defined in Rule 62-312.020(11), F. A C

16. Petitioner contends that the funmes, oil slick, and noise incidental to
the current operation of the boat ranp will be anplified and exaggerated by the
construction of a dock at the already existing ranp. He contends this will be
in violation of the legislative policy found in Section 403.021, Florida
Statutes, to prevent injury to plant and animal |life and property and to foster
the confort and conveni ence of the people by protecting themfromthe dangers
i nherent in the release of toxic or otherw se hazardous vapors, gases, or highly
volatile liquids into the environment. He asserts, as well, that it is the
responsibility of the state to control, regulate and abate activities which are
causing or may cause pollution and which unreasonably interfere with the
confortabl e enjoynent of life or property.

17. Consistent therewith, and under the provision of Rule 62-312.080(1),
F.A.C. the Departnment cannot issue a dredge and fill permt unless the applicant
provi des reasonabl e assurances, based on its plans, test results and ot her
evi dence, that the proposed project will not violate water quality standards.
Here, the evidence presented by the City and the Departnment denonstrates that
t he proposed project will not do so. As noted previously, the factors of which
M. Byrd conplains currently are the result of the existing boat ranp and the
method in which it is being operated and controlled by the Gty. These factors
are not wthin the parameters of the pertinent statute.

18. In addition, under the provisions of Section 373.414(1), Florida
Statutes, the Departnent cannot issue a permt for a project in or over
Qut standing Florida Waters unl ess the applicant provides reasonabl e assurance
that the project is clearly in the public interest. Under the circunstances,
notw t hst andi ng the objectionabl e personal ram fications of the project, the
construction to be permitted is clearly in the public interest. It will be open
to and used by the public as a recreational opportunity. Again, it cannot
reasonably be said that construction of a dock at an existing boat ranp to
enhance safety is not in the public interest.

19. Finally, the City has shown that its proposed project, along with
simlar existing, pending or expected projects, will not have an adverse
cumul ative inpact on water quality. Conformance with the conditions inposed as
a condition to the issuance of the permit will result in far less inmedi ate and
cunmul ative inpact than m ght be expected were the City to proceed with the



construction under the exenption to which it is entitled under current rule
changes. Any cumnul ative inmpact resulting fromthe construction under the permt
will be negligible.

RECOMVENDATI ON

Based on the foregoi ng Findings of Fact and Conclusions of Law, it is,
t herefore:

RECOMVENDED t hat the Departnment of Environmental Protection issue to the
city the requested permit to construct the dock in issue at the existing public
boat ranp at the east end of 123rd Avenue right of way in the Gty of Treasure
I sl and.

RECOMVENDED t his 12th day of Decenber, 1995, in Tall ahassee, Florida.

ARNOLD H. POLLOCK

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 12th day of Decenber, 1995.

COPI ES FURNI SHED:

Ronal d Schnel |, Esquire
3535 First Avenue North
St. Petersburg, Florida 33713

James W Denhardt, Esquire
2700 First Avenue North
St. Petersburg, Florida 33713

Christine C. Stretesky, Esquire

Department of Environnent al
Protection

3900 Commonweal t h Boul evard

Tal | ahassee, Florida 32399-3000

Virginia B. Wtherell

Secretary

Depart ment of Environnent al
Protection

3900 Commonweal t h Boul evard

Tal | ahassee, Florida 32399-3000



Kennet h Pl ant e
CGener al Counsel
Depart ment of Environnent al
Pr ot ecti on
3900 Commonweal t h Boul evard
Tal | ahassee, Florida 32399-3000

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this Reconmended
Order. Al agencies allow each party at |east 10 days in which to submt
witten exceptions. Sonme agencies allow a |larger period within which to submt
witten exceptions. You should consult with the agency which will issue the
Final Order in this case concerning its rules on the deadline for filing
exceptions to this Recommended Order. Any exceptions to this Recommended O der
shoul d be filed with the agency which will issue the Final Oder in this case.



